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STATEMENT OF THE CASE.

This suit was originally brought in the United

States District Court for the District of Arizona, at

Phoenix, by the United States of America for the use

and benefit of the Southwestern Portland Cement Com-

pany, a corporation, against L. C. Lashmet and South-

ern Surety Company, a corporation.

After filing the suit, L. C. Lashmet settled with

the Southwestern Portland Cement Company on the

10th day of June 1926 (Record page 11) and on the

14th day of October 1925 the Western Pipe and Steel

Company filed their motion for leave to intervene

(Record page 11), which was by the court granted and

Plea of Intervention of the Western Pipe & Steel

Company against L. C. Lashmet and Southern Surety
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Company was filed in this cause on the 14th day of

October 1925, wherein plaintiff alleged they had fur-

nished L. C. Lashmet a certain amount of goods, wares

and merchandise, and after allowing all credits and

offsets said Lashmet still owed the sum of $2,036.45 and

asked judgment for said amount against L. C. Lash-

met as principal and Southern Surety Company as

Surety on behalf of Mr. Lashmet (Record pp. 3 to 6).

On the 12th day of January, 1926 defendant.

Southern Surety Company filed its answer denying the

allegations in plaintiff's petition and pleading spe-

cially, in said court that Southern Surety Company was

not liable to plaintiff by reason of the fact the claim

asserted by the plaintiff against the defendant by vir-

tue of the bond was barred by the statutes of limita-

tion (Record pp. 7 and 8). Defendant L. C. Lashmet

not being served the cause of action as asserted against

him was dismissed (Record p. 10). On the 21st day of

January 1926 the case came on to be heard before the

court, a jury being waived by all parties, and the

court thereafter on the 4th day of March, 1926, ren-

dered his judgment in favor of plaintiff and against

defendant Southern Surety Company for $2,133.04 with

interest, to all of which action on the part of the

court the defendant, Southern Surety Company, in

open court excepted (Record pp. 9 and 10). There-

after on the 16th day of February, 1926 the court filed

Findings of Fact and Conclusion of Law (Record p.

11). On the 4th day of March 1926 the Southern

Surety Company filed its application for Writ of Error

(Record p. 49) together with Assignments of Error

(Record pp. 50 and 51), which said Writ of Error

was allowed by the Court on March 4th, 1926 (Record

p. 52). Thereafter Writ of Error was issued by the

clerk of said court and approved by the trial court and

filed in said cause on March 4th, 1926 (Record p. 53).
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Plaintiff's Supersedeas bond for the sum of $4500.00

was presented and approved by the court and filed in

said cause on the 4th day of March, 1926. A waiver of

citation and service of writ of error was signed and

filed by the attorneys for defendant on the 4th day

of March, 1926 (Record page 57). Plaintiff in error

filed its bill of exception and same was approved by the

court, March 16th, 1926 (Record p. 49)

:
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ASSIGNMENTS OF ERROR.

First: Because under and by virtue of the Act

of Congress of February 24, 1905, the trial court did

not have jurisdiction to render a judgment in this

case on behalf of the Western Pipe and Steel Com-

pany of California, and against the defendant, for

the reason that the plea of intervention was not filed

in this case until more than one year had elapsed

from the date of the final administrative determina-

tion of the completion of the contract and the amount

due the contractor, L. C. Lashmet, to-wit: August 20,

1924.

Second : Because the court erred in finding as a

matter of law and fact that the final settlement of the

contract within the meaning of the Act of Congress of

February 24, 1905, was the 14th day of November,

1924, same being the date of the approval of the final

estimate by the chief deputy engineer at San Fran-

cisco, but should have found under the undisputed

evidence that the date of the final settlement under

the act of Congress was August 20, 1924, the date

on which the (46) final estimate was made by E. S.

Wlieeler, district engineer, in charge of the contract.

Third: The court erred in assuming jurisdiction

and in rendering its judgment against the defendant,

Southern Surety Company, for the reason that the

intervener's cause of action was barred by limitation

under and by virtue of the Act of Congress of Febru-

ary 24, 1905.

Fourth : The court erred in rendering judgment

in this case in favor of the intervener and against the

defendant. Southern Surety Company, because the

undisputed evidence, as well as the findings of fact

by the trial court, showed that intervener's suit and
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cause of action was barred by limitation, in that the

intervener did not file the suit or intervene in the pend-

ing suit within a period of one year next from August

24, 1924, the date on which the final administrative

determination of the amount due the contractor was

made by the district engineer's office at Phoenix, Ari-

zona, as fully provided by the Act of Congress of Feb-

ruary 24, 1905. (Record pp. 51 and 52.)
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PROPOSITIONS.

First: The trial court was without jurisdiction

to hear and determine this cause for the reason that

the suit was not presented and filed within the period

of one year, next from the date of the final estimate, or

final settlement, as provided by the Acts of Congress

of February 24, 1905, under which act plaintiff predi-

cates its cause of action.

Second: The court erred in his conclusion of

law and fact in finding that the final settlement of

the contract within the meaning of the Act of Congress

of February 24, 1905 was of date November 14, 1924 for

the reason that the undisputed evidence showed that

the work was fully completed and accepted July 20,

1924 and final estimate was made out by E. S. Wheeler,

district engineer on August 20, 1924, showing a full,

complete and final settlement of the contract between

the United States Government and L. C. Lashmet, and

the amount due under said contract was administra-

tively determined and fixed at that time.

Third: The court erred in rendering judgment for

defendant in error against plaintiff in error for the

reason that under the Act of Congress of February

24, 1905, the suit and cause of action alleged by the

defendant in error was barred by the statutes of lim-

itations, in that defendant in error had not filed its

suit within the period of one year from the date of

final settlement of the original contract between the

United States Government and L. C. Lashmet, which

said final accounting was had on August 20, 1924.
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STATEMENT OF FACTS.

The court in the eighth paragraph of findings of

fact, found as follows:

"The work called for in the contract of July
20th, 1923, made between the United States de-

partment of Agriculture, Bureau of Public Roads
and L. C. Lashmet, the contractor, was fully com-
pleted by the contractor on the . . . day of July,

1924. That E. S. Wheeler, District Engineer of

the Bureau of Public Roads at Phoenix, Arizona,

who was in charge of the work being done under
the contract, caused a full, complete and final

estimate to be made, showing the value of tlie

work doiie ])y L. C. Lashmet on tlie contract, in-

cluding all extra work. And on August 20, 1924,

a final estimate was made out by the employees
of E. S. Wheeler, and under his direction, tab-

ulated and checked, and his final estimate showed
the total amount earned under the contract, includ-

ing extra work, to be $74,483. .36. After subtract-

ing the deductions which included all purchase
pajTnents, truck repair and equipment rentals,

totaling 166,885.27 there was found to be due the

contractor a balance of $7,598.09" (Record p. 13),

Don G. Evans, witness for the defendant in error

testified as follows:

"My name is Don G. Evans. T reside in Phoe-
nix, Arizona. I am employed as a highway engi-

neer. United States Bni'eau of Public Roads, De-

partment of Agriculture, and have been so employed
for a period of five years. T know the adminis-

trative practice of the Bureau of Public Roads of

the Department of Agriculture concerning the ac-

ceptance of completed road contracts and the fi-

nal settlements with the contractors thereunder.

L. I. Hewes, in July, 1924, held the position of
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Deputy Chief Engineer, Bureau of Public Roads,

Department of Agriculture, during all of the

time since the 16th day of July, 1924, to the pres-

ent date. At the time of the completion of the

Lashmet contract it was the administrative meth-

od and practice of the Bureau of Public Roads for

a man from that district office to make an inspec-

tion and if, in his judgment, the work was satis-

factorily completed he would write a report stat-

ing the work was satisfactory and acceptable, and
recommending it for acceptance. This report

would go through the district engineer's hands
and if the district engineer concurred in (27) that

recommendation he would sign the report with

his initials or name and transmit it to our chief

engineer or deputy chief engineer at San Fran-

cisco. In the meantime, we would compute the

amount of money that was earned by the con-

tractor.

Question by the court. That is, the amount of

money due?
Answer. The total amount of money earned,

and then, of course, it was a bookkeeping opera-

tion, subtracting the amount of money that had
been paid him in the meantime.

Question. When was that done?
Answer. It was usually within the period of

one to three weeks after the completion of the

work upon the job. It was the administrative

practice in the department and the administrative

practice in our department in the handling of the

final computation for the resident engineer on the

job, after calculating the measurements from his

notes and other documents, to turn this over to

another man in the district office.

Q. (By the court) Are those final or are

they—
A. They are final.

Q. (By the court) Or are they checked and
approved by some other officer?
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A. Not unless there is a disagreement be-

tween the two calculations. The resident wlio had
cliarge of the work at tlie time makes liis calcu-

lation first, and they are turned over to another
man in the district office for checking. If the two
calculations are practically in agreement, why the

minor differences are settled betw^een them. If

it is a large difference a man of higher authority

goes over the work and recommends final settle-

ment (28).

Q. Do you know how it was done in this case?

A. There was no disagreement at the time.

The notes were computed by Mr. Lubruck, who
was resident engineer, and I believe checked by
Mr. Cooker, but I can't be positive, but at any rate

there was no disagreement to amount to anything.

There was no disagreement that could not be

reconciled between the two men.
After this estimate, we call it a final estimate,

is prepared in tlie district office, a true copy of

this final estimate is transmitted to the deputy
chief engineer at San Francisco, and if he is

satisfied that the work is satisfactorily completed
he authorizes pajnnent of that final estimate. Un-
der the administrative practice this final estimate

is approved by the deputy chief engineer at San
Francisco. He is the officer in the bureau, who
under the administrative practice thereon, has
the final approval of that final estimate. There is

nothing that can be done towards the payment of

the final estimate prior to the approval of the

chief engineer.

A. The amount due the contractor was de-

termined before approval was given in all cases.

When we asked for approval on a settlement, the

amount due the contractor is transmitted with the

request for approval, and that particular voucher
is approved by the deputy chief engineer before

it is passed over to the fiscal agent for pavment"
(Rec. pp. 30-33).
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Exhibit two, introduced by defendant in error is

what is designated as a final estimate made out by

E. S. Wheeler, district engineer at Phoenix, Arizona,

shows a full and complete audit and estimate of the

work done on the contract anl shows specifically that

it was a final estimate by reason of the following head-

ing

:

_
"Final estimate of work done and materials

to place up to and including Aug. 20, 1924, on the

Flagstaff-Angel Forest Highway Project, Ari-

zona, under contract dated July 20, 1923:" (Rec-

ord pp. 36 and 37.)

The letter of L. I. Hewes introduced by defendant

in error as evidence of the approval of the final esti-

mate is as follows:

*' United States Department of Agriculture,

Bureau of Public Roads, Regional Headquarters,

9 Main Street, San Francisco, California, Novem-
ber 14, 1924. Mr. E. S. Wheeler, District Engi-

neer, Bureau of Public Roads, Phoenix, Arizona.

Dear Sir:

Receipt is acknowledged of Mr. Flint's letter of

November 10 with enclosures relative to the Flag-

staff-Angel Forest Highway Project structure con-

tract in Arizona. These papers appear to be sat-

isfactory for supporting the final estiniate and
voucher and completing the records and files.

There appears to be a typographical error

in the amount due this estimate on the copy of fi-

nal voucher. Mr, Flint's letter states that final

total amount of payment due Mr. Lashmet
amounts to $7,597.10, whereas the figures on your
voucher are $5,985.13. Both of these figures ap
pear to be in error. We have checked the total

amount of contract including extra work which
amounts to $74,483.36 and subtracting the deduc-
tions which include previous payments, truck re-
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pairs and equipment rentals not previously de-

ducted or a total of $66,885.27 which gives a bal-

ance due this estimate of $7,598.09. Therefore, it

appear.'^ that the voucher should be and is ap-

proved for this amount. However, if there is

somethins: which we have not considered which
would affect the amount due this estimate please

call it to our attention in order that we may cor-

rect our records.

Very truly yours,

L. I. Hewes,

Deputy Chief Engineer.

By J. S.. Bright,

Acting (Record p. 40).

In continuing, Mr. Evans testified as follows:

''The preparation of the final estimate in the

office of the district engineer is a compilation of

the figures resulting from the final measurements
of the field engineer, and is prepared by engi-

neering employees in the district engineer's of-

fice, and the district engineer does not check over

these figures but simply gives his approval to this

final estimate in his letter transmitting the esti-

mate to the deputy chief enigneer for final approv-

al. Then it is sent to the deputy chief engineer

for approval. The deputy chief engineer, under
the administrative practice, is the proper officer

(35) for the approval of the final estimate in all

cases. Partial estimate or partial payments do not

go to the deputy chief engineer for his approval,

but the final estimate does.

Cross Exaw in ation .

Mr. E. S. Wheeler at the time this contract

was being performed was in full charge and super-

vision of the contract and the performance of it

and he had other men working under him.
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Q. Now, the contract was accepted by Mr.

Wheeler on or about the 20th of July, 1924, was
it not, I mean the work was completed?

By the Court : Well, the work must neces-

sarily have been done and measured before these

estimates were final.

Wlien the road is accepted—when the work is

all completed, under the practice, Mr. Wheeler or-

ders some of the engineers to go out and meas-

ure it up, when the measurements are all made the

figures to compile to ascertain the amount due

are brought to the Phoenix oflfice and compiled.

This compilation is made in the Phoenix office

under the jurisdiction of either Mr. Flint or my-
self. In his administrative capacity, it is part of

Mr. Wheeler's duty to see that the estimate is

made, and it is made under his jurisdiction.

Counsel stated to the witness that Interven-

er's Exhibit 2, or final estimate, shows the finni

estimate of work done and material to place up
to and including August 20, 1924, on the Flagstaff-

Angel Forest Highway Project under contract dat-

ed July 20, 1923, and he (36) testified pertaining

to this final estimate as follows:

Q. This final estimate was made in July, 1924

was it not?

A. No, that July 1st, 1924, refers to a let-

ter of authority, dated July 1st, 1924.

This Exhibit No. 2 shows a final estimate to

have been made, including all the work done b7/

Mr. Lashmet up to and including August 20, 1924.

This estimate is a final report sho^ving the total

amount of work performed by Mr. Lashmet under

the contract. This report was filed in Mr. Wheel-

er's office. It was either the duty of myself or Mr.

Flint in an administrative way to ascertain the

amount of work done by Mr. Lashmet under his

contract and the amount earned under the con-
^ tract in order to submit the same to some higher

official, and this report (Exhibit 2), was reported

to Mr. Wheeler. It first is made out and is sub-
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mitted to Mr. Wheeler and then to a higher au-

thority" (Record pp. 42 and 43).

Plaintiff in error introduced the following let-

ter from E. S. Wheeler, district engineer.

** Arizona and New Mexico, Phoenix, Arizona,

April 13, 1925.

(L. C. Lashmet,

Flagstaff, Arizona.

My Dear Mr. Lashmet,

The Western Pipe & Steel Company of- Phoenix
has called the attention of this office to an account

amounting to approximately $3,000 against you
for materials delivered for use and carrying on
of your contract with the Secretary of Agricul-

ture on the Flagstaff-Angel project.

This project was completed and accepted July

20, 1924. What do you propose to do about this

matter? I have advised the creditors that the six

months period for completion and acceptance, in

which period the Federal Government reserves the

right to file claims has expired and the second six

months period after the date of acceptance is now
current and is the time in which creditors shall

take legal action if they propose to do so.

I cannot make myself believe that you are so

situated financially as to not be in a condition to

settle this account and I urge you to give the mat-

ter your very serious consideration at an early

date in order that no reflection upon your credit

will be a matter of record in this office.

Will you not let me hear from you at an early

date.

Sincerely yours,

E. S. Wheeler,

,

District Engineer (Record p. 47).
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Mr. Lashmet, the contractor, on the question

of the date when the contract was finished and fi-

nal estimate made, testified as follows:

"I can't give the exact date when I com-

pleted this work, as 1 made no exact record of it,

but I know it was some time between the 20th and

24th of July, 1924.

Q. Now, what was done, then, after you com-

pleted the work? Just tell the court in your own
language. Was there an estimate made? And if

so

—

Mr. Mulhern: If the court please, we object to

that, on the ground that it is incompetent and ir-

relevant. It was already shown that the estimate

has been made.
The Court: I think it appears. What is

the occasion?

Mr. Wallace: Well, if the counsel admit that

there was a final estimate made and administrative

adjustment of the amount earned, as shown, in

August, 1924, then we have no further questions,

Your Honor.
The Court: You do admit that, do you not?

Mr. Mulhern: I admit what the record shows
as to the final estimate, etc. I can't admit as to

any final adjustment other than as shown by the

testimony heretofore introduced. I can't make
any further admissions.

After the government engineer got my final

quantities, they were presented to me by the gov-

ernment engineer and I agree with the quantities.

I signed a voucher in blank for the estimate. I

don't know the exact date I signed this voucher,

but it was in August 1924" (Record pp. 45 and 46).

Authorities.

Act of Congress of 1905, 33 Stat, at L. 811.

Fleischmann C. Co. v. United States, 70 L.

Ed. 259.



Western Pipe & Steel Co. of California. 15

Texas P. Cement Co. v. McCord, 233 U. S. 162.

Illinois Surety Co. v. United States, 240 U. S.

216.

United States v. Pawling Co., 297 Fed. m.
United States v. Robinson, 214 Fed. 38.

United States v. Illinois Surety Co., 226 Fed.

662.

Argument.

The issues to be decided by this Honorable Court

are very simple and as the facts are undisputed, the

only question, one of law, is as to the construction o^

the term ''final settlement" of the contract between

L. C. Lashmet and the United States.

The defendant in error will contend that the date

of "final settlement" was November 14, 1924, by vir-

tue of L. I. Hewes' letter by J. S. Bright, Deputy

Chief Engineer (Rec. 40). We shall contend that the

date of the "final settlement" of the contract was Au-

gust 20th, 1924, the date the "final estimate" was made

out by E. S. Wheeler, district engineer in charge of

the work at Phoenix (Rec. 30). The court in the eighth

paragraph of his findings of facts, found that the con-

tract was completely performed and all work finished

on the ... day of July, 1924, and that E. S. Wheeler,

who was in charge of the work, on August 20th, 1924,

made out a full, complete and "final estimate" showing

all work done and the amount earned under the contract

as well as payments made to the contractors showing

that on August 20, 1924, there was due and owing the

contractor a balance of $7598.09 (Rec. pp. 8-9). This

finding of fact by the court was based on Exhibit No.

2 (Rec. pp. 36-37), which is official as shown by the

heading of the estimate, to-wit:
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''Final estimate of work done and materials

to place up to and including Aug. 20, 1924, ©n the

Flagstaff-Angel Forest Highway Project, Arizona,

under contract dated July 20, 1923:"

Defendant in error on the trial admitted that this

was *'a final estimate," and made by the district engi-

neer, Wheeler, in his official capacity, but claimed that

it was not final,, until its approval by Mr. Hewes, the

deputy chief engineer by J. S. Bright, Acting (Rec.

p. 40). This letter, as we read it cannot be construed

as approving any "tinal estimate" or the final esti-

mate made by Mr. AVheeler, but on a careful reading

of the letter, it can only be construed as an answer to

a letter of uncertain date of Mr. Flint, an engineer, in

Mr. Wheeler's office at Phoenix, and is an approval of

the voucher only for the sum of $7598.09 and not the

approval of any ''final estimate," and does not refer

to the final estimate of August 20, 1924. The language

found in the letter, to-wit: "Therefore, it appears

that the voucher should he and is approved for this

amount." Not the final estimate, but the voucher is

approved. Again in order to show the authority of

Mr. Wheeler to make this "final estimate" and to show

that he considered the "final estimate of date August

20, 1924" to be final and binding on all parties, we

copy from a letter written by Mr. Wheeler to Mr. Lash-

met, the contractor, dated Phoenix, Arizona, April IStli,

1925, as follows, to-wit:

"This project was completed and accepted

July 20, 1924. What do you propose to do about

this matter? I have advised the creditors that

the six months period after completion and ac-

ceptance, in which period the Federal Government
reserves the right to file claims has expired and
the second six months period after the date of

acceptance is now current and is the time in which
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creditors shall take legal action if they propose

to do so" (Rec. jd. 47).

If six months allowed the Government to sue as pro-

vided by the statutes began to run November 14, 1924,

the time limit would not expire until May 14tJj, 1925,

and Mr. Wheeler's statement in his letter of April 13th,

1925, to Mr. Lashmet

"I have advised the creditors that the six

months period after completion and acceptance

in which period the Federal Government reserves

the right to file claims has expired and the second

six months period after the date of acceptance is

now current, etc."

would be erroneous, as only five months had elapsed

from November 14, 1924. On the other hand, if as

stated by Mr. Wheeler in his letter, "This project was

completed and accepted July 20, 1924," the six months

time limit granted the Federal Government would ex-

pire January 14th, 1925 and the second period of six

months Avould expire July 20, 1925, or at any event

August 20, 1925, the date of the "final estimate" and

as defendant in error did not file its intervention until

October 14th, 1925, the court was without jurisdiction

to render its judgment.

The limitation of one year prescribed in the Act

of 1905 would apply even though a suit was instituted,

within the period, as was said by Justice Sanford in

Fleisclwnann C. Co. v. United States use of Forsherg,

70 L. Ed. 259 (opinion rendered October 15th, 1925).

"In this case it was further stated, as the

premise on which the court rested the solution of

the particular ambiguity there involved, that the

act 'imposes a limitation of time on all claimants,
* * * beginning to run from the same event'
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—that is, the performance and final settlement of

the contract ; and that, just as the creditor who in-

stitutes the original suit has one year from the fi-

nal settlement in which to commence the action,

other creditors must file their claims 'within the

same limit of time.' A like construction of the

act was also adopted in Pederson v. United States,

165 C. C. A. 248, 253 Fed. 622, 625, and London S
L. Indemnity Co. v. Smoot, 52 App. D. C. 378,

287 Fed. 952, 956. And this we now confirm."

This cause of action asserted by defendant in er-

ror is a creature of the Act of 1905 and must stand

or fall by the terms and limitations expressed in the

act. As was said by Justice Day in U. 8. Ex rel Texas

P, Cement Co. v. McCord, 233 U. S. 162:

''The act of 1905 provides that the person

named as beneficiaries under the bond may in-

tervene and have their rights adjudicated in an

action instituted by the United States in which

priority of claim is to be given to the United

States for any judgment recovered in the case.

* * * By this statute a right of action upon the

bond is created in favor of certain creditors of the

contractor. The cause of action did not exist be-

fore, and is the creature of the statute. The act

does not place a limitation upon a cause of action

theretofore existing, but creates a new one upon
the terms named in the statute. The right of

action given to creditors is specifically condition-

ed upon the fact that no suit shall be brought
by the United States within the six months named,
for it is only in that event that the creditors shall

have a right of action and may bring a suit in

the manner provided. The statute thus creates

a new liability and gives a special remedy for

it, and upon well-settled principles the limitation

upon such liability becomes a part of the right

conferred, and compliance with them is made es-
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sential to the assertion and benefit of the liability

itself."

Are we not justified in our claim that E. S. Wlieeler,

division engineer at Phoenix was the only person under

the e\Hdence who was authorized to settle and adjust all

differences that should arise ])y virtue of Mr. Lashmet's

contract and who was authorized and empowered by the

Government to accept the work when finished and make

and audit the accounts and give a "final estimate" of

balance due the contractor.

We desire to call the court's attention now, especial-

ly to the audit and ** final estimate" to be found on pages

36 and 37 of the record in view of the language used by

the Supreme Court in the authorities cited, construing

the act of 1905. The leading case is the Illinois Surety

Company v. United States, 240 U. S. 214, the facts are as

follows

:

"The summons and complaint were filed on

March 4, 1913. Motion to dismiss was made on

September 22, 1913, upon the ground that the com-

plaint did not allege that there had been a comple-

tion and final settlement of the contract between the

contractor and the Ignited States; or that there had

been such completion and settlement more than six

months, and A\dthin one year, prior to the commence-

ment of the action. * * *

That the building was completed and on Au-

gust 21, 1912, the Treasury Department 'stated and

determined the final balance' to be y)aid tlie con-

tractor under the contract at tlie sum of $3,999.01;

that this 'adjustment and determination' was com-

municated to the contractor; and on August 2G, 1912,

a voucher of that date wa« prepared by the Depart-

ment, showing the balance, as above stated, to which

the contractor appended his signature, certifying

the amount to be correct, and that on that day there

was a definite acceptance bA- the (contractor of the
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adjustment ; that on September 11, 1912, a check for

the above-mentioned sum was made out by the dis-

bursing clerk of the Department, payable to the or-

der of the contractor, who thereafter collected it."

The contention in this case was that the action was

instituted prematurely, that is, that the first six months

in which the Government reserved its right to sue had

not elapsed on March 4, 1912, the date the suit was filed,

as the time limit did not begin to run until September

11, 1912, date of payment and first six months did not

expire until March 11, 1912. In holding that the suit was

not prematurely brought. Justice Hughes said:

''The statute provides: 'If no suit should be

brought by the United States within six months from

the completion and final settlement of said contract

then the person or persons supplying the contractor

with labor and materials shall, upon application

thereof, and furnishing affidavit * * * be fur-

nished with a certified copy of said contract and

bond, upon which he or they shall have a right of

action, and shall be, and are hereby, authorized to

bring suit in the name of the United States. * *

against the said contractor and his sureties, and to

prosecute the same to final judgment and execution.

Provided, that * * * it shall not be commenced un-

til after the complete performance of the contract

and final settlement thereof, and shall be commenced
within one year after the performance and final set-

tlement; of said contract, and not later.

'

* * * it was natural that the time allowed

exclusively for action by the Government shall be-

gin to run when the contract had been completed,

and the Government, in its final adjustment and set-

tlement according to established administrative

methods, had determined what amount, if any, was
due. Then the Government would have ascertained

the amount of its claim, if it had one, and could

bring suit if it desired. As such detorminatious nv"
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regularly made in the course of administration, noth-

ing would seem to be gained by postponing the date,

from which to reckon the six months, to the time

of payment. Indeed, if an amount were found to be

due from the contractor, and he was insolvent, there

mi(?]it be no ])aymont, and, if payment were essen-

tial, there would be no date from which the time for

the bringing of the creditors' action could be com-

puted.

The pivotal words are not 'final payment'

but 'final (219) settlement,* and in view of the

significance of the latter term in administrative

practice, it is hardly likely that it would have

been used had it lieen intended to denote payment.

"We would not say, of course, that instances

may not be found in which the word 'settlement'

has been used in acts of congress in other senses,

or in the sense of 'payment.' But it is apparent

that the word 'settlement' in connection with

public contracts and accounts, which are the sub-

ject of prescribed scrutiny for the purpose of

ascertaining the rights and obligations of the

United States, has a well-defined meaning as de-

noting the appropriate administrative determi-

nation wilh respect to the amount due. We think

the words, 'final settlement' in the act of 1903

had reference to the time of this determination

when, so far as the Government was concerned,

the amount which it was finally bound to pay or

entitled to receive was fixed administratively by
the proper authority. It is manifestly of the ut-

most importance that there should be no uncer-

tainty in the time from which the six months'
period runs. The time of the final administrative

determination of the amount due is a definite time,

fixed by public record and readily ascertained.

As an administrative matter, it does not depend
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upon the consent or agreement of the other party

to the contract or account. The authority to make
it may not be suspended, or held in abeyance, by

refusal to agree. Whether the amount is fixed is

due, in law and fact undoubtedly remains a ques-

tion to be adjudicated, if properly raised in ju-

dicial proceedings, but this does not affect the

running of the time for bringing action under the

statutory provision."

This direct question was before the Circuit Court

of Appeals in Pawling Co. supra and in passing on

the direct question at bar, the court said:

"This case ultimately turns upon the meaning
of 'final settlement.' The Circuit Court of Ap-
peals of the Second Circuit in the case of United

States V. Robinson, et ah, 214 Fed. 38, 130 C. C. A.

432, said

:

*We take it that these italicized words "Final
Settlement" refer; to the time when the proper
government officer, who has the final discretion in

such matters, after examination of the facts, satis-

fied himself that the Government will accept the

work as it is, without making any claim against the
contractor for unfinished or imperfect work, dam-
ages for delay, or what not, and records that de-

cision in some orderly way.'
It is admitted that the chief of the Bureau of

Yards and Docks was the government officer who
had the final discretion to accept the work as
completed without further claims against the con-
tractor for unfinished or imperfect work. Was
the letter of August 28, 1920, which adjusted the
amount of liquidated damages, and finally fixed
the amount for which the voucher was subsequent-
ly drawn and paid an orderly record of that fact?
In the case of Illinois Surety Co. v. Peeler, 240

;
U. S. 214, 36 Sup. Ct. 321, 60 L. Ed. 609, the Su-
preme Court in defining 'final settlement' used
many expressions which greatly illumine the facts
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in this case. The time allowed for the Government

to bring suit in that case bei^an to run 'when

the contract had been completed and the (jlovern-

ment in its final adjustment and settlement accord-

ing to established administrative methods, iiad de-

termined what amount, if any, was due.' Final

settlement, therefore, is the determination by

administrative methods of what amount is due.

The letter in the case at bar was the record of

the determination by the proper officer of the

amount due. That amount was never changed, and

is admittedly correct. 'The word ''settlement" in

connection with public transactions and accounts

has been used from the beginning to describe ad-

ministrative determination of the amount due.'

'Settlement in connection with public contracts and

accounts * * * has a w^ell defined meaning as denot-

ing the appropriate administrative determination

w^ith respect to the amount due.' We think that the

words 'final settlement' in the act of 190.') had
reference to the time of this determination when,

so far as the Government was concerned, the

amount which it was finally bound to pnv or en-

titled to receive was fixed administratively by the

proper authority. As above stated, there is no
question but what the proper administrative officer

in the letter of August 28, 1020, finally fixed

the amount to be paid. This amount w^as deter-

mined by the chief of the bureau in the usual and
orderly administration of the duties of his ot!ice

in such cases. The voucher prepared on September
2, 1920, and approved on September 15, 1920, iu

no w^ay changed and so did not determine the

amount fixed on August 28, 1920 but only carried

out the former administrative determination. No
other previous act or determination can l)e con-

sidered the date from which the six months within

which the United States may institute proceedings

began to run, for the reason that no other deter-

mination was the final determination. * * * But the
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voucher containing the amount due the contractor

in accordance with that 'final settlement' was not

prepared until August 26, five days after, and

was thereafter approved. Consequently the date

of the approval of the voucher was not the date

of the final determination or final settlement of

the amount due the contractor.

Mr. E. H. May, who was technical assistant in

the bureau of yards and docks, and had charge of

matters relating to public works contracts under

the cognizance of the bureau, testified that the

letter of August 28, 1920, 'settled all questions

with reference to this contract' and 'that lelter

was the final action of the bureau authorizing

settlement of the contract.' The Treasury Depart-

ment Circular No. 45, September 12, 1919, states

with reference to the date of final settlement that:

'The Department treats as the date

of final settlement mentioned in said acts

(1894 and 1905) the date on which the Depart-

ment approved the basis of settlement under
such contract recommended by the supervis-

ing architect, and orders pa^Tiient according-

In our opinion the letter of August 28, 1920,

was the approval of the 'b^sis of settlement' and
the direction to prepare the voucher in accordance
therewith was the virtual order to pay accordingly.

This is the substantial question raised in the case.

We have considered and resolved the other conten-

tions raised by defendants against them."

As per Lashmet's testimony, his contract was

fully completed in July, 1924 and when asked if final

estimate was made this fact was admitted in open court

by counsel for defendant in error (Record p. 45). He
further testified that he agreed with the estimates made
by the Government engineers and signed the voucher in

August, 1924 (Record, p. 46).
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Mr. Lashmet had reference to the ''final estimate"

as shown in Exhibit 2 pp. 36 and 87 as this shows a

balance of $7598.09 dne after all credits and deductions

were allowed, as this is the voucher which was ap-

proved by letter of November 14, 1924. As was said by

Justice Hughes, the words "final settlement" in the

act of 1905, had reference to the amount the Government

was bound to pay or to recover. When Mr. Wheeler

made out his final estimate on August 20, 1924 and

this was agreed to by the contractor the liability of

the Government was fully fixed and determined by a

"public record" filed in the district engineer's office at

Phoenix and at San Francisco, that all creditors of

the contractor could know that a certain specified sum

of money was due and owing him by the Government

and in order to hold his bondsmen, action would be

necessary within a period of 12 months from that date.

Suppose Lashmet, the contractor, had not agreed

to this final settlement, as computed by Mr. Wheeler of

date August 20, 1924, and he had filed suit to revise

the accounting, either as to credits or debits, this final

estimate would nevertheless have been a legal adjust-

ment and settlement under the "Act of 1905" and lim-

itation would have started from that date. We think

this proposition is borne out by the following statement

of Justice Hughes in the Illinois Surety Case, supra.

"The time of final administrative determination

of the amount duo is a definite time, fixed by

public record and readilj^ ascertained. As an ad-

ministrative mattoj', it (h)es not depend upon the

consent or agreement of the other party to the

contract or account. The authority to make it may
not be suspended, or held in abeyance, by refusal

to agree. Whether the amount so fixed is due, in

law and fact undoubtedly remains a question to

be adjudicated, if properly raised in judicial pro-
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ceedings, but this does not affect the running of

the time for bringing action under the statutory

provision."

As is said by Justice Hughes, supra: Final

Settlement, therefore is the determination by adminis-

trative method of ivhai amo^inf is due. The final es-

timate of August 20th, in the case at bar was the record

of the determination by the proper officer of the amount

due. The amount was never changed, and is admittedly

correct." The "Final Estimate" made by Mr. Wheel-

er on August 20, 1924, determined what was due the

contractor and was never changed or modified. De-

fendant in error cannot claim it was ignorant of the

date the job was completed and final estimate made,

as Mr. Wheeler in his letter of April 13, 1925, f^tated

that he had notified all creditors that the time limit for

the Government to sue had expired and the second

six months period had started to run. This notice from

Mr. Wheeler to the creditors of Lashmet was made in

his administrative capacity as district engineer and

as defendant in error did not deny the fact that it had

this notice, it is natural to presume that Mr. Wheeler

gave it.

We believe we are fully justified in saying that the

evidence conclusively shows:

1st. That Lashmet fully performed all the terms

and conditions of his contract and the road was accept-

ed by the United States in July, 1924.

2nd. That E. S. Wheeler, as district engineer, had

full supervision of this contract, and it was his duty as

the agent for the Federal Government to accept the

road when finished and make out a complete audit of

all debits and credits and ascertain the amount due and

owing the contractor, when the road was finished and

accepted.
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3rd. That on August 20, 1924, E. S. Wheeler, as

division engineer, acting in his administrative capacity,

did make such an audit, complete in all respects, which

showed the total amount earned under the contract,

the partial payments received by the contractor, all

deductions and rentals, et al. and balance due the con-

tractor of $7,598.09.

4th. That this "final estimate" was approved

by Mr. Wheeler and the contractor, and filed in the

office of the district engineer at Phoenix and became

an official record of that office.

5th. That this ''final estimate" was never changed

or modified and thereby constituted the final settle-

ment of the contract on which final voucher was issued.

6th. That no evidence was offered to show that this

"final estimate" of August 20, 1924 was approved

or that it was necessary to have the approval of any

other official of the Federal Government other than

the district engineer at Phoenix, before the work called

for in the contract could be accepted or voucher issued

for the balance due the contractor.

7th. That the date of "Final Settlement" under

and by virtue of the Act of Congress of 1905, as that

term has been construed by our Supreme Court, can

be none other than August 20, 1924.

We respectfully submit that under the evidence

the court had no jurisdiction of the suit and defendant

in error's cause of action is barred by limitation, and

and the court erred in rendering its verdict and judg-

ment against plaintiff in error for said sum of $2133.04

and interest, or any sum.



28 Southern Surety Co. vs

We therefore respectfully submit that on hearing

of this cause the case should be reversed and judgment

rendered for plaintiff in erroi\and for costs.

Attorneys for Plaintiff in Error.


